STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON,

DI VI SION OF FLORI DA LAND SALES,
CONDOM NI UMS AND MOBI LE HOMVES,

Petiti oner,
VS. CASE NO. 95-0951
ERNI HI RSCH,

Respondent .

" N N N N N N N N N N N N

RECOMVENDED ORDER

Pursuant to notice, the Division of Administrative Hearings, by its duly
designated Hearing Oficer, Mary Clark, held a formal hearing in the above-
styl ed case on Novenber 14, 1995, by videoconference. The parties, their
wi t nesses, counsel and the court reporter participated fromthe videoconference
center in Mam, Florida; the Hearing O ficer presided fromthe videoconference
center in Tallahassee, Florida.

APPEARANCES

For Petitioner: Laura L. denn, Senior Attorney
Depart nment of Busi ness and
Pr of essi onal Regul ati on
Division of Regulation - Legal F
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

For Respondent: Tracy Hi rsch, Esquire
John Mlitana, Esquire
Mlitana, Mlitana and Mlitana, P.A
8801 Bi scayne Boul evard, Suite 101
M am Shores, Florida 33138

STATEMENT OF THE | SSUE

On Septenber 22, 1994, the Departnent of Business and Professiona
Regul ati on, Division of Florida Land Sal es, Condom ni uns and Mbbil e Hones,
Bureau of Tineshare issued a notice to show cause to Erni Hi rsch all eging that
Ms. Hirsch violated various provisions of Chapter 721, Florida Statutes,
regardi ng vacation and tineshare plans. Specifically, the agency charged that
Ms. Hirsch sold multiple tinmeshare periods as a "successor devel oper" or
"concurrent devel oper” w thout providing required notices and filings. The
i ssue is whether the violations occurred and, if so, what penalties and renedi al
action are appropriate.



PRELI M NARY STATEMENT

Ms. Hirsch responded to the notice to show cause wi th denial of the
al l egations and a request for formal hearing. The case was referred to the
Di vision of Administrative Hearings and the hearing was schedul ed. After
conti nuances for good cause, the hearing proceeded as stated above.

At hearing Petitioner presented testinony of Richard Thrawl, Christina
Frank and El i zabet h Baker; Respondent testified on her own behalf and presented
the additional testinmony of Jennifer Arnmstrong West. The Hearing Oficer
received the follow ng exhibits in evidence: Petitioner's nos. 1, 3, 3a, 3b, 3c,
3d, 4, 6, 7, 7a, 8a, and 11; and Respondent's nos. 1 and 2. Petitioner's
exhibit no. 5 was rejected as irrelevant; Petitioner's nos. 9 and 10 were
wi t hdrawn; and Petitioner's nos. 2, 8, 8b, 8c, 8d, 8e and 12, taken under
advi sement at hearing, are now received. The exhibits are relevant, although in
part cunul ative. The reports corroborate stipulations by the parties. M.
Bell's deposition, offered as expert testinony, has been considered for a
limted purpose of establishing how the agency has applied the laws in M.
Bel | 's experience at the agency.

After hearing, a transcript and corrected transcript were filed. The
parties filed proposed recommended orders; Petitioner also filed a corrected
recommended order, menoranda and a notion for official recognition which
unopposed, is granted.

Specific rulings on the parties' proposed findings of fact are found in the
attached Appendix. Mdtions for attorney's fees by both parties are addressed in
a separate order entered this sanme date

FI NDI NGS OF FACT

1. Erni Hirsch resides in Hollywod, Florida. She has a bachelor's degree
in elementary education and a master's degree in public admnistration, and she
has conpl eted a doctorate programin public admnistration

2. Prior to 1973, Ms. Hrsch was an el enmentary school teacher and worked
on curriculumfor Dade County public schools. From 1973 through 1993, she
wor ked for the Seminole Tribe of Florida setting up adult schools on the
reservations, doing grant devel opnent and then acting as busi ness manager for
the tribe. She was enployed full-tinme by the tribe and worked soneti nes sixty
to seventy hours a week. She now considers herself retired.

3. M. Hirschis married and has three grown children. The famly used to
go canmping, but in the md-1980's Ms. Hirsch began purchasing tineshare peri ods
for the famly's vacations. She initially purchased a tinmeshare period in the
Hol | ywood Beach Tower, where she lives, and used it for a beach club and to
trade for timeshare periods el sewhere.

4. Ms. Hirsch continued purchasing tinmeshare periods, upgrading theminto
better exchange groups. She purchased tineshare periods in other plans, in
other cities in Florida and sold themor she traded themin exchange cl ubs for
her personal use and that of her famly and friends.

5. Wile she initially sold tinmeshares to famly and friends, she
eventual ly started advertising tineshare periods in the newspaper, giving her
nane and home tel ephone nunber to contact. 1In response to inquiries, she sent
lists of the various tineshare periods she owned; she also sent letters or



i nformati on sheets explaining the concept of tinesharing and the exchange
progranms. Wen she had purchasers, she suggested they get representation by an
attorney or title conpany. She did not receive escrow deposits and did not

mai ntai n an escrow account. Any escrow noney was held by the attorney or title
conpany. In sone cases when purchasers changed their mnds before closing, M.
H rsch |l et them have their noney back. She never received conplaints from
purchasers and does not know whet her the Departnent of Business and Prof essional
Regul ati on (agency) received conpl aints.

6. As stipulated by Ms. H rsch, she owned and transferred title from
herself to others in thirty-eight tineshare periods in twenty-one tinmeshare
pl ans, as foll ows:

HOLLYWOOD BEACH HOTEL AND TOWER

Proj ect No. PRXI 000584:

I. M Racoma and Helen T. Racoma, No. 305, W

25, Deed Recorded 10/11/91

Rol ando V. and Concepcion Barcenilla, No. 305, W
26, Deed Recorded 10/11/91

HOLLYWOOD BEACH HOTEL

Proj ect No. PRXI 000186

Jack Sweetser and Virginia Sweetser, No. 604,
VW 22, Deed Recorded 10/4/91

M chael M kol a, No. 603, W 27, Deed Recorded
10/ 23/ 91

WESTGATE VACATI ON VI LLAS, PHASE |

Proj ect No. PRTI 000603

Gregory M Makozy and Maria Makozy, No. B-04,
VW 45, Deed Recorded 9/21/93

Danielle Hrsch, No. A-08, Wk 24, Deed
Recorded 2/23/94

WESTGATE VACATI ON VI LLAS, PHASE 111

Proj ect No. PRTI 000608

Paul A Pritchard and Faith M Pritchard, No.
L9, Wk 13, Deed Recorded 7/23/93

WESTGATE VACATI ON VI LLAS, PHASE |V

Proj ect No. PRTI 000609

Leonard A. and Loui se E. Bussiere, No. K-09,
VW 6, Deed Recorded 4/7/92

WESTGATE VACATI ON VI LLAS, PHASE V

Proj ect No. PRTI000610

Sanford Hirsch, No. J-09, W 36, Deed
Recorded 4/ 13/ 94

Ronald T. and Hel en D. Rei chenbaum No. G 06,
VW 51, Deed Recorded 11/19/92

WESTGATE VACATI ON VI LLAS, PHASE VI |

Proj ect No. PRTI 000612

Roger L. Deskins, No. P-05, Wk 7, Deed
Recor ded 4/22/93

Ant hony B. and Valerie A Leatheart, No.
X-10, Wk 52, Deed Recorded 2/13/92



WESTGATE VACATI ON VI LLAS, PHASE | X

Proj ect No. PRTI 000565

Richard D. Penner and Lorna R Penner, No.

U- 10, Wk 21, Deed Recorded 3/25/93

Danielle Hrsch, No. V-05, Wk 31, Deed
Recorded 2/23/94

Leo and Moreen T. Bl anchette, No. T-08, VW 39,
Deed Recorded 9/24/92

WESTGATE VACATI ON VI LLAS, PHASE XI

Proj ect No. PRTI000651

Richard and Eileen Wlls, No. Q11, W 22,
Deed Recorded 1/22/92

RESORT WORLD OF ORLANDO, PHASE |

Proj ect No. PRXM 00376

M tchel Vogel and Bonni e Vogel, No. B-105,
VW 45, Deed Recorded 1/8/93

Del ores MIller, No. 212, W 46, Deed Recorded
12/ 23/ 92

R P. and M O Gardiner, No. B-107, W 44,
Deed Recorded 7/27/92

R P. and M O Gardiner, No. A-115, W 43,
Deed Recorded 7/27/92

Annette Carnpna, No. C 211, W 33, Deed
Recorded 9/23/92

Philip J. and Shelagh M Price, No. 214,
VW 14, Deed Recorded 9/23/92

RESORT WORLD OF ORLANDO, PHASE I |

Proj ect No. PRXM 00620

Phase 11 (A

Peter J. and Madeline A Nolan, No. A-217,
VW 29, Deed Recorded 9/22/92

Phase 11 (B)

CGeorge P. and Karen L. Wng, Trustees, No.
E- 222, Wk 52, Deed Recorded 7/92

Phase 1l (C

Gegory P. and Carol CGordon, No. C 234, W
23, Deed Recorded 8/7/91

Phase Il (G

Lillie R Long, No. 274, Wk 41, Deed Recorded
11/5/ 92

THE QAKS AT RESORT WORLD, PHASE |V
Ant hony M and Debra A. Kozar, No. 425, W 15,
Deed Recorded 12/2/92

THE SPAS AT RESORT WORLD, PHASE V

Mark J. Wlm, Anna EE Wlm, WIIliamK
Zelenc and Nicolett J. Zelenc, No. 527, W 11,
Deed Recorded 6/24/93

CLUB SEVI LLA
Horace Curry and Sandra E. Curry, No. 321,
VW 44, Deed Recorded 9/20/91



7.
for the two grantees named Hirsch,

H GH PO NT WORLD RESORT, PHASE |
Marc Van Hove, No. 105, W 41, Deed Recorded
3/ 12/ 92

VI STANA FALLS CONDOM NI UM

Robert L. and Hein T. Hopkins, No. 220, Wk 24,
Deed Recorded 11/11/93

John T. and Deborah L. Ryan, No. 208, V& 36,
Deed Recorded 7/13/93

VI STANA CONDOM NI UM

Proj ect No. PRXPI 00605

Prabhas and Madul i ka Kejriwal, No A-12, Wk 27,
Deed Recorded 5/21/93

ORANGE LAKE COUNTRY CLUB VI LLAS

Proj ect No. PRXPI 00325

James O and Hildegard J.L. Buss, No. 225,
VW 51, Deed Recorded 9/7/93

CLUB ORLANDO VACATI ON RESORT |

Proj ect No. PRTI 000652

M tchel and Bonnie Vogel, No. 144, Wk 18
(even years), Deed Recorded 1/8/93

SAND AND SURF, A CONDOM NI UM

Proj ect No. PRXM 00398

Cl earwater Properties, Inc., No. 255, Wks
51/ 52, Deed Recorded 8/3/90

SEVEN SEAS, A CONDOM NI UM

Proj ect No. PRXI 000431

Bing S. Laj, No. 310, Wk 51, Deed Recorded
10/ 6/ 89

Bar bara Uzmack, No. 108, Wk 32, Deed Recorded
8/ 29/ 88

Each of the tinmeshare plans is located in the State of Florida.

H rsch and the purchasers.

8.

nmore in thirty-four of the tinmeshare periods sold by Ms. Hirsch;
the purchase price was |ess than $1, 000.

Except

there is no evidence of kinship between Ms.

At all times material to the allegations of the order to show cause,
each of the tineshare plans was conprised of nore than seven tinmeshare periods
over a period of at least three years. The initial purchase price was $1,000 or

in four

For each timeshare period the

peri ods

purchaser from Ms. Hirsch was contractually and statutorily obligated to pay a
recurring maintenance fee.



9. M. Hirsch's income fromher sales of tinmeshare periods was:

TI MESHARE TI MESHARE
YEAR GROSS | NCOMVE NET | NCOVE
1995 $ 7,000 ($2, 000)
1994 $ 70, 000 ($3, 000)
1993 $ 75, 000 $3, 893. 02
1992 $109, 000 $5, 981. 12
1991 $ 25, 000 $ 500.00

10. Ms. Hirsch stipulates that, as charged in the notice to show cause
with respect to the timeshare periods she offered and sold, she:

a. did not file any public offering statenents
with the Petitioner for review and approval with
respect to the timeshare periods and tineshare
plans prior to offering themto the public;

b. did not provide her tineshare purchasers
with a public offering statement that had been
approved by the Petitioner with respect to the
ti meshare periods and tineshare plans prior to
cl osi ng on sal es;

c. did not establish an escrow account with
an approved escrow agent as to each tineshare
pl an;

d. did not at any tinme place all funds or
ot her property received fromor on behal f of
purchasers into an escrow account wth respect
to the timeshare plans;

e. closed on sales of the tineshare periods
prior to providing her tinmeshare purchasers with
an approved public offering statenent; and

f. did not provide Petitioner with the names
and addresses of the persons to whom she had
sold timeshare periods.

11. During the relevant period Ms. Hrsch did not incorporate as a
busi ness, maintain an office outside of her hone, maintain a business tel ephone,
or otherw se operate in other than her own individual capacity. Were she lives
she is not pernmitted to operate an office out of her hone.

12. The agency began investigating Ms. Hirsch's timeshare sales activities
upon conplaint from M chael Lucas of American Tinmeshare Resales, in the
O | ando/ Ki ssi rmee area. Sonetine in 1993, Ms. Hirsch received a notice of the
agency's investigation.

13. After being informed of the agency's concern, Ms. Hirsch contacted
sonmeone in Olando with the Departnent of Business and Professional Regulation's
Di vision of Real Estate. Fromthat contact she understood that she was not
subject to regulation as |Iong as she was selling timeshare periods that she
owned herself. She also contacted an attorney whom she understood specialized
i n condom nium and timeshare |law. She received an opinion letter from another
attorney in the same firm Becker and Poliakoff, P.A. The letter stated that
arguably she was not a successor or concurrent devel oper because she purchased
her timeshare periods fromindividuals who were not thensel ves devel opers. The



letter concluded there were no cases directly on point and the agency m ght
claimthat her sales in the ordinary course of business qualified her as a
devel oper. (Respondent's exhibit no. 2)

14. \WWen the agency did, indeed, pursue its adm nistrative enforcenent
action, Ms. H rsch ceased buying and selling tinmeshare periods. At the tinme of
heari ng she had two | eft, which she used, and she di savowed any further interest
in acquiring nore.

15. Considering the totality of the facts and circunstances, it is evident
that what started as a fam |y vacation program devel oped i nto a busi ness
pursuit. It is inmpossible to ignore the volume of the tineshare periods being
sold, the active advertising canpaign and the gross incone being generated (over
$100,000 in one year, 1992). The fact that there were net |osses or very snal
net gains only establishes that |arge sunms were being spent in the enterprise.
The evidence belies any claimthat all of the tineshare periods were acquired by
Ms. Hirsch for her own occupancy, even if the trades for other periods in other
pl ans are consi dered.

16. Ms. Hirsch did not intend to conmt any violations and she did not
intend to deprive her purchasers of their statutory rights. As a |layperson
al beit well-educated and experienced in financial matters, she obviously never
consi dered herself a "devel oper"” of any sort; she relied on advice of counsel in
that regard as well. It is evident that Ms. Hrsch unwittingly slipped within
the regul atory reach of timeshare | aw.

CONCLUSI ONS OF LAW

17. The Division of Administrative Hearings has jurisdiction in this
proceedi ng pursuant to Section 120.57, Florida Statutes.

18. The agency's notice to show cause alleges that Ms. Hirsch's activities
in selling timeshare periods were within the regulatory jurisdiction of the
Di vision of Florida Land Sal es, Condom ni uns and Mbil e Homes of the Departnent
of Busi ness and Professional Regulation. More specifically, the agency all eges
that Ms. Hirsch was a "successor devel oper” or "concurrent devel oper” and had
the duty to file various notices and statenents and to nmaintain an escrow
account .

19. The core legal issue for resolution is whether Ms. Hrsch was a
successor or concurrent devel oper. She concedes, as found above, that she did
not file the notices and statenents.

20. Chapter 721, Florida Statutes, is the "Florida Vacation Plan and Ti ne-
Sharing Act." The chapter applies to all timeshare plans consisting of nore
than seven timeshare periods over a period of at |east three years in which the
facilities or accommodations are |ocated within Florida. The chapter also
applies to offerings of timeshare plans under which the prospective purchaser's
total financial obligation is $1,000.00 or nmore during the entire termof the
pl an. Sections 721.03(1) and (9), Florida Statutes (1993).

21. Section 721.03(3), Florida Statutes (1993), provides:

(3) When a tine-share plan is subject to
both the provisions of this chapter and the
provi sions of chapter 718 or chapter 719, the
pl an shall neet the requirenments of both chap-



ters unl ess exenpted as provided in this
section. In the event of a conflict between the
provi sions of this chapter and the provisions
of chapter 718 or chapter 719, the provisions
of this chapter shall prevail

22. Section 721.05, Florida Statutes (1993), provides these rel evant
definitions:

(9) "Developer" includes:

(a) A "creating devel oper,"” which nmeans any
person who creates the time-share plan

(b) A "successor devel oper,” which neans any
person who succeeds to the interest of the
persons in this subsection by sale, |ease,
assi gnment, nortgage, or other transfer, but
[the termincludes only those persons who of fer
ti me-share periods for sale or lease in the
ordi nary course of business and does not
i ncl ude an owner of a time-share period who
has acquired his unit for his own occupancy]; or

(c) A "concurrent devel oper," which neans
any person acting concurrently with the persons
in this subsection with the purpose of creating,
selling, or leasing tine-share periods in the
ordi nary course of business, but the term does
not include a person who has acquired a unit
for his own occupancy.

* *

*

(21) "Ofer to sell,"” "offer for sale,”
"offered for sale,” or "offer" neans the
solicitation, advertisenment, or inducenent,
or any other method or attenpt, to encourage
any person to acquire the opportunity to
participate in a time-share plan

* * *

(26) "Seller" neans any devel oper or any
ot her person, or agent or enployee thereof,
who is [offering tinme-share periods for sale
to the public in the ordinary course of
busi ness, except a person who has acquired
a tine-share period for his own occupancy
and | ater offers it for resale]. The term
"seller" does not include a person who is
conveyed, assigned, or transferred nore than
seven tinme-share periods froma devel oper in
a single voluntary or involuntary transaction
and who subsequently conveys, assigns, or trans-
fers all of the time-share periods received
fromthe devel oper to a single purchaser in
a single transaction.

* * *

(30) "Time-share period" neans the period
or periods of tinme when a purchaser of a
time-share plan is afforded the opportunity
to use the accommodations or facilities, or
both, of a tinme-share plan



(31) "Time-share plan" means any arrange-
ment, plan, scheme, or simlar device, other
than an exchange program whether by nenber-
shi p, agreenent, tenancy in conmon, sale,
| ease, deed, rental agreenent, |icense, or
right-to-use agreenent or by any other neans,
whereby a purchaser, in exchange for a
consi deration, receives ownership rights in
or a right to use acconmmodati ons, and
facilities, if any, for a period of tinme
less than a full year during a given year
but not necessarily for consecutive years.

* * *

(33) "Time-share unit" means an acconmoda-
tion of a time-share plan which is divided
into tine-share periods.

[ Enphasi s added]

23. Petitioner contends that Ms. Hirsch offered tineshare periods in the
ordi nary course of business and did not acquire themfor her own occupancy, and
was thus a successor or concurrent devel oper

24. The determ nation of whether a person has "acquired his unit for his
own occupancy"” for purposes of Section 721.05(9), Florida Statutes (1993), may
reasonably be made by examining the totality of facts and circunstances
surroundi ng the acquisition and ownership of the unit, including the vol une,
frequency or manner of pronotion and sale. The "ordinary course of business”
criteria is designed to ensure that persons who legitimtely acquire tinmeshare
periods for their own occupancy can resell themwi thout being subject to Chapter
721.

25. Strictly read, the definitional exenption in Section 721.05(9),
Florida Statutes (1993), applies to "units,"” not "periods," and Ms. Hirsch is
not alleged to have purchased or sold an entire timeshare "unit," as defined
above. Even if the exenption can be read to include the purchase and sal e of
ti meshare "periods," Ms. Hirsch, as found above, did not herself occupy all of
the periods. Rather, she initially acquired sonme for herself and famly, but
based on the volunme of sales, advertising and gross inconme her hobby grew into
an enterprise, or business.

26. Ms. Hrsch argues that she did not sell tinmeshare periods in the
ordi nary course of business because (as uncontroverted) she never sold nore than
seven periods in a single year in a single condom niumwi th nmore than 70 units.
She relies on the presunption in Rule 61B-15.007(2), Florida Adm nistrative Code
(formerly, Rule 7D-15.007, Florida Adm nistrative Code), which provides:

(2) For purposes of the above definitions
(of successor and concurrent devel opers), one
is presuned to offer condom nium parcels for
sale or lease in the ordinary course of
busi ness where that person:

(a) Ofers nore than 7 parcels, or for
condom ni uns conpri sed of |ess than 70 parcels,
where that person offers nore than 5 parcels
in the condom niumwi thin a period of 1 year; or



(b) Participates in a comobn pronotiona
pl an which offers nore than seven parcels
within a period of 1 year.

27. Although the rul e addresses condom ni uns, the agency has applied the
rul e, pursuant to Section 721.03, Florida Statutes, cited above, in a
decl aratory statenent regarding the sale of tineshare periods. In Re: Petition
for Declaratory Statenent, Alfred S. Scope, 10 FALR 6616 (9/15/88) concl uded
that a bank which had acquired timeshare periods, through forecl osures or
ot herwi se, would be presuned a "developer” if it offered nore than seven
ti meshare periods for sale in a condom niumw thin a period of one year

28. The rule both advances and frustrates Ms. Hirsch's argument. Even
t hough she woul d be excluded fromthe definition of devel oper under subsection
(2)(a), she plainly sold nore than seven timeshare periods in a single year
The terms of Rule 61B-15.007(2)(b), Florida Adm nistrative Code, do not require
the seven parcel/periods to be in a single condom nium of any size.

29. The 1995 Legislature has helped clarify the regul atory scope of
Chapter 721 by adding this |anguage to the definition of "devel oper™

(d) The term "devel oper” does not include:

1. An owner of a tinmeshare period who has
acquired the timeshare period for his own use
and occupancy and who | ater offers it for
resale; [provided that a rebuttabl e presunption
shal | exist that an owner who has acquired
nore than seven tineshare periods did not
acquire themfor his own use and occupancy];

[ Enphasi s added]

30. Wien violations of Chapter 721, Florida Statutes, are found, the
agency has the authority to issue an order requiring a devel oper, seller or
ot her person to cease and desist fromthe unlawful practice and to take
appropriate affirmative action. The agency al so has the authority to inpose
civil penalties of up to $10,000.00 for each of fense. Section 721.26, Florida
Statutes (1993).

31. In this case, the agency has net its burden of proving that Ms. Hi rsch
vi ol ated Chapter 721, Florida Statutes. This conclusion is based on a
reasonable interpretation of the definition of "devel oper” and the finding that
Ms. Hirsch was selling timeshare periods "in the ordinary course of business."
Despite this conclusion, it is recormmended that NO civil penalty be assessed.
As found above, the violations were uni ntended; Ms. Hirsch sought |egal advice
and she voluntarily ceased her activity when it became obvious that the agency's
interpretation of the law found her subject to requirenents of which she was
previously ignorant.

32. The requirenments of Chapter 721 which relate to Ms. Hirsch's
activities and which she is proven to have viol ated are:

(a) furnishing each purchaser with a copy
of the approved offering statenent (Section
721.07, F.S.);



(b) establishing an escrow account and
depositing purchasers' deposits in the accoun
(Section 721.08, F.S.); and

(c) providing a 10-day right of cancellati
(Section 721.10, F.S.).

t

on

O her violations were alleged, but not proven, as conceded in agency counsel's

proposed recommended order (page 5).

RECOMIVENDATI ON

Based on the foregoing Findings of Fact and Concl usions of Law, it
Pr of essi onal Regul ati on
enter a final order finding that Ms. Hirsch violated Sections 721.07, 721.08 and
721.10, Florida Statutes, and ordering that she cease and desi st.

hereby recommended that the Departnment of Business and

DONE and ENTERED this 21st day of February, 1996,

in Tal | ahassee,

MARY CLARK, Hearing Oficer
Division of Adm nistrative
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399
(904) 488-9675

Filed with the derk of the

Di vi sion of Administrative
this 21st day of February,

APPENDI X TO RECOVWENDED ORDER, CASE NO 95-0951

To conply with the requirenments of Section 120.59(2),

(1993), the following rulings are made on the parties
fact:

Petitioner's Proposed Findings of Fact.

Hear i ngs

- 1550

Hear i ngs
1996.

1.-3. Adopted in substance in paragraph 5.

4.-5. Adopt ed i n paragraph 6.

6. Adopt ed i n paragraph 7.

7.-10. Adopt ed i n paragraph 8.

11. Accepted as a concl usion of |aw.

12. Adopt ed i n paragraph 9.

13. Accept ed, but unnecessary. The figures speak for
t hensel ves.

14. - 16. Adopted in substance in paragraphs 5 and 15.

17.-18. Rej ected as argunent, but incorporated in part
in concl usions of |aw

19. Rej ected. Respondent's testinony is credited, but only

to show that she nmade sone attenpts to determ ne her
| egal obligations. It is accepted that the Division of

Real Estate does not regulate tinmeshares; it
however, regul ate persons who sell or offer
real property.

does,

to sell

is

Fl ori da.

Fl orida Statutes
proposed findi ngs of



20.
21.-23.

24,
25. - 26.
27.
28.

Respondent '

-3.

RO

6.-10.
11.
12. -14.
15.
16.
17.

18. -19.

20.

21.

22.-23.
24. - 25,

Adopted i n paragraph 13.

Adopted in part in paragraph 13; otherw se rejected as
argunment or unnecessary.

Adopted in substance in paragraph 15.

Rej ect ed as unnecessary.

Adopt ed i n paragraph 10.

Adopt ed i n paragraph 5.

s Proposed Fi ndi ngs of Fact.

Adopted in substance in paragraph 2.

Adopt ed i n paragraph 3.

Rej ected as unsubstantiated by the evidence (as to
whet her she contacted any agency prior to reselling
any tinmeshare period).

Accepted that she understood that to be the agency's
response. See paragraph 13.

Adopted in substance in paragraph 5.

Adopted in substance in paragraph 11

Rej ect ed as unnecessary.

Adopted in paragraph 12.

Rej ect ed as unnecessary.

Adopted in paragraph 12, except that she received
notice sonetinme in 1993.

Adopted in part in paragraph 13. The opinion letter
was nore equivocal than characterized in this proposed
findi ng.

Rej ected as contrary to the weight of evidence.
Respondent did not contact counsel until after she was
contacted by the agency.

Rej ected as contrary to the evidence. The purchase
price, only, was less than $1, 000.

Rej ected as contrary to the evidence.

Addr essed i n conclusion of |aw no. 26.

COPI ES FURNI SHED:

Laura L. 4
Depar t ment

enn, Senior Attorney
of Busi ness and

Pr of essi onal Regul ati on
Nor t hwood Centre

1940 North

Monroe Street

Tal | ahassee, Florida 32399-0792

Tracy H rsch, Esquire

John Mlitana, Esquire

Mlitana, Mlitana and Mlitana, P.A
8801 Bi scayne Boul evard, Suite 101

M am Shores, Florida 33138

Lynda L. Goodgane, General Counse

Depar t ment

of Busi ness and

Pr of essi onal Regul ati on
Nor t hwood Centre

1940 North

Monroe Street

Tal | ahassee, Florida 32399-0792



W Janes Norred, Acting Director

Depart ment of Busi ness and Prof essi onal
Regul ati on

Di vi sion of Florida Land Sal es,
Condom ni uns and Mbbi |l e Hones

Nor t hwood Centre

1940 North Mbnroe Street

Tal | ahassee, Florida 32399-0792

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to the Recommended
Order. Al agencies allow each party at least 10 days in which to submt
witten exceptions. Sonme agencies allow a |larger period within which to submt
witten exceptions. You should consult with the agency that will issue the
Final Order in this case concerning their rules on the deadline for filing
exceptions to this Recommended Order. Any exceptions to this Recommended Order
should be filed with the agency that will issue the Final Order in this case.

STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON,

DI VI SION OF FLORI DA LAND SALES
CONDOM NI UMS AND MOBI LE HOMVES,

Petiti oner,
VS. CASE NO. 95-0951
ERNI HI RSCH,

Respondent .

" N N N N N N N N N N N

ORDER

Both parties have renewed requests for rulings on pending notions for
attorney's fees arising fromdiscovery disputes. See, Petitioner's Mtion for
Order Awarding Attorney's Fees and Costs, filed January 26, 1996; and
Respondent's Motion for Ruling, filed February 8, 1996.

After consideration of the requests and all relevant matters of record, the
notions for fees and costs are DEN ED.

Both parties, in the prehearing and post-hearing stages of this proceedi ng
have filed an extraordi nary amount of pleadings; the case was vigorously
prosecuted and equal |y vigorously defended. Both sides engaged, at tines, in



unseenm y hyperbol e and rancor. Locked in a dance of mutual hostility, both
parties waltzed perilously close to "bad faith.” Neither should be conpensated
by the other.

The prior hearing officer did not award fees, as clained by counsel for
Petitioner. The hearing officer granted an unopposed notion to conpel and
provided a deadline for filing affidavits for fees and costs. Thus prodded,
Respondent filed additional responses to the discovery. Petitioner's affidavit
was filed, but even if fees were appropriate, the fees described in the
affidavit are excessive and pertain, in part, to another notion, which was
deni ed.

DONE and ORDERED this 21st day of February, 1996, in Tallahassee, Florida

MARY CLARK, Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 21st day of February, 1996.

COPI ES FURNI SHED:

Laura L. denn, Senior Attorney
Depart nment of Busi ness and

Pr of essi onal Regul ati on
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

Tracy H rsch, Esquire

John Mlitana, Esquire

Mlitana, Mlitana & Mlitana P. A
8801 Bi scayne Boul evard, Suite 101
M am Shores, Florida 33138

Lynda L. CGoodgane, General Counse
Depart nment of Busi ness and

Pr of essi onal Regul ati on
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

W Janes Norred, Acting Director

Di vi sion of Florida Land Sal es,
Condom ni uns and Mbbi |l e Hones

Nor t hwood Centre

1940 North Mbnroe Street

Tal | ahassee, Florida 32399-0792



NOTI CE OF RI GHT TO JUDI Cl AL REVI EW

PARTY WHO | S ADVERSELY AFFECTED BY THI S FI NAL ORDER IS ENTI TLED TO JUDI Cl AL

REVI EW PURSUANT TO SECTI ON 120. 68, FLORI DA STATUTES. REVI EW PROCEEDI NGS ARE
GOVERNED BY THE FLORI DA RULES OF APPELLATE PROCEDURE. SUCH PROCEEDI NGS ARE
COMMENCED BY FI LI NG ONE COPY OF A NOTI CE OF APPEAL W TH THE AGENCY CLERK OF THE
DI VI SION OF ADM NI STRATI VE HEARI NGS AND A SECOND COPY, ACCOVPANI ED BY FI LI NG
FEES PRESCRI BED BY LAW W TH THE DI STRI CT COURT OF APPEAL, FIRST DI STRICT, OR
WTH THE DI STRI CT COURT OF APPEAL I N THE APPELLATE DI STRI CT WHERE THE PARTY
RESI DES. THE NOTI CE OF APPEAL MUST BE FI LED WTHI N 30 DAYS OF RENDI TI ON OF THE
ORDER TO BE REVI EVEED.

STATE OF FLORI DA
DEPARTMENT OF BUSI NESS AND PROFESSI ONAL REGULATI ON
Dl VI SION OF FLORI DA LAND SALES, CONDOM NI UMS AND MOBI LE HOMVES
1940 NORTH MONRCE STREET, TALLAHASSEE, FLORI DA 32399-1030

DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON,

DI VI SION OF FLORI DA LAND SALES,
CONDOM NI UMS AND MOBI LE HOMVES,

Petitioner,
VS. DOAH CASE NO  95-0951
DBPR CASE NO  T594408
ERNI HI RSCH,
Respondent .

ORDER ON RENMAND

THI S CAUSE cane before the Division Director upon the issuance of the
Hearing Oficer's Recormended Order, the filing of Petitioner's Exceptions to
the Hearing Oficer's Recormended Order (PERO) and Respondent's Exceptions
thereto and being otherwise fully advised in the prem ses, the follow ng rulings
are nade as to Petitioner's Exceptions to the Hearing Oficer's recommended
findings of fact:

1. The Division accepts Petitioner's Exception as to the Hearing Oficer's
prelimnary statement. (PERQ paragraphs 1-7, pages 1-3). On renand, the
Division directs that the Hearing Oficer clarify what exhibits were admtted
into evidence, and to what extent they were admtted, so that the agency can
determ ne whether the findings of fact are supported by conpetent substantial
evi dence.



2. The Division rejects the Petitioner's Exception regardi ng recommended
findings of fact nunbers 1-5 (PERO paragraphs 8-11, pages 6-9). Although the
findings are for the nost part irrelevant to determ ning whether the charges in
the Notice to Show Cause have been proven, they do provide a background for the
devel opnent of the ultimate findings.

3. The Division accepts Petitioner's Exception regardi ng recommended
finding of fact nunber 8. (PERO paragraph 11, page 9). The nore accurate
term nol ogy of a "Notice to Show Cause,"” suggested by Petitioner is hereby
substituted for the term"order to show cause" as used in the Hearing Oficer's
Reconmended Order.

4. The Division accepts Petitioner's Exception regarding finding of fact
nunber 10. (PERQ paragraph 11, page 9). Petitioner did not present evidence
showi ng Respondent’'s status as a managing entity or show ng her vicarious
liability under any other legal theory. Therefore, finding of fact 10(f) is
stricken in its entirety.

5. The Division rejects Petitioner's Exception regarding finding of fact
nunber 11 as it relates to the first sentence of the finding of fact, but
accepts Petitioner's Exception with regard to the second sentence. (PERQO
paragraph 11, page 9). The finding is not probative of any material issue of
fact and it is not supported by conpetent substantial evidence. Therefore, the
second sentence of finding of fact nunber 11 is stricken in its entirety.

6. The Division accepts Petitioner's Exceptions relating to finding of
fact nunmber 13. (PERO  paragraph 11, pages 10 & 11). Inasnuch as the only
evi dence of the alleged statenent is froman enpl oyee of the Division of Real
Estate (a Division not having jurisdiction over this matter), who did not
testify at the hearing, the statement is inadm ssible hearsay and i s not
sufficient initself to support a finding. Therefore, sentence two of finding
of fact number 13 is not supported by conpetent substantial evidence and is
stricken.

7. The Division accepts Petitioner's Exceptions relating to finding of
fact number 14. (PERO  paragraph 11, page 11). The finding is not supported
by conpetent substantial evidence and is contrary to the evidence; therefore the
first sentence of the finding of fact nunber 14 is stricken in its entirety.

8. The Division accepts Petitioner's Exceptions relating to finding of
fact nunmber 16. (PERO  paragraph 11, pages 11 & 12). No provision in Chapter
721, Florida Statutes, requires a finding of intent to support a violation of
Section 721.05(9)(b), Florida Statutes (or any other provision of Chapter 721).
Therefore, this finding is erroneous and is stricken in its entirety.

9. The Division accepts Petitioner's Exceptions as stated in paragraph 12
of Petitioner's exceptions. (PEROQ paragraphs 12-15, pages 12-15). The
identified findings, which the Hearing Oficer did not address, are essential to
the resolution of this cause. Accordingly, on remand, the Hearing Oficer is
directed to nake findings of fact for those issues identified in subparagraphs
12.a. - 12.c. and 12.e. - 12.f. of Petitioner's Exception to the Recommended
O der.

10. The Division rejects Petitioner's exception as expressed in paragraph
12.d. of Petitioner's exceptions (PERO paragraph 12, page 14). The finding is
unnecessary as a finding of fact and the Hearing Oficer's rulings on the



evi dence on remand will determ ne whether M. Bell's opinion may be cited as
evi dence in support of the Division' s ultimte concl usions of |aw

11. The Division reserves ruling on Petitioner's exceptions to the
recommended concl usi ons of |aw and the recommended penalty, and on Respondent's
exceptions to the recomended conclusions of law, and the Hearing Oficer's
Order of February 21, 1996, until the Hearing O ficer subnmts an Oder in
response to this Order on Renand. (PERO paragraphs 13-19, pages 15-20).
Ruling is reserved so that the Division's rulings on these issues may take into
account all of the findings of fact necessary to the resolution of this cause.
A copy of Petitioner's and Respondent's exceptions are attached for ease of
ref erence.

Based upon all of the foregoing, it is
HEREBY ORDERED:

That this cause is remanded to the Hearing Oficer for the Iimted purpose
of clarifying what exhibits were admtted into evidence, as referenced in
par agraph one of this Order, so that the agency may fulfill its duties pursuant
to Chapter 120 and Chapter 721, Florida Statutes. See, e.g., Cohn v. Departnent
of Professional Regulation, 477 So.2d 1039 (Fla. 3d DCA 1985).

DONE AND ORDERED this 21st day of May 1996, at Tal |l ahassee, Leon County,
Fl ori da.

ROBERT H. ELLZEY, JR, DI RECTOR
Di vi sion of Florida Land Sal es,
Condom ni uns, and Mbbi | e Hones
Dept. of Business Professional Regul ation
1940 North Mbnroe Street
Tal | ahassee, Florida 32399-1030

CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true and correct copy of the foregoing has been
sent to Mlitana, Mlitana & Mlitana, Attorneys for Respondent, 8801 Bi scayne
Boul evard, Suite 101, M am Shores, Florida 33138, by U S. Mil this 29th day
of May, 1996.

CARCLYN HOMRD, DOCKET CLERK

COPI ES FURNI SHED TO

Laura d enn, Bureau Chi ef
Deni se Bryant, Senior Attorney



STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON,

DI VI SION OF FLORI DA LAND SALES
CONDOM NI UMS AND MOBI LE HOMVES

Petiti oner,
VS. CASE NO. 95-0951
ERNI HI RSCH

Respondent .

" N N N N N N N N N N N

RESPONSE TO ORDER ON RENMAND

The agency's order on renmand entered May 21, 1996 states that the case is
r emanded

for the limted purpose of clarifying
what exhibits were admtted into evidence,
as referenced in paragraph one of this Oder
so that the agency may fulfill its duties
pursuant to Chapter 120 and Chapter 721
Florida Statutes....

Par agraph one of the order on remand provides this direction

On remand, the Division directs that the
Hearing Oficer clarify what exhibits were
admtted into evidence, and to what extent
they were admtted, so that the agency can
det erm ne whether the findings of fact are
supported by conpetent substantial evidence.

In response to that direction the hearing officer refers to the Prelimnary
Statement in her recommended order, pages 2 and 3. The follow ng exhibits were
received in evidence: Petitioner's 1, 2, 3, 3a, 3b, 3c, 3d, 4, 6, 7, 7a, 8, 8a,
8b, 8c, 8d, 8e, 11 and 12; and Respondent's exhibits nos. 1 and 2. Al of the
exhibits received in evidence were read and considered, along with the testinony
of the witnesses, in determ ning whether the alleged violations occurred and if
so, what penalties and renmedi al action were appropriate. The deposition of M.
Bel | was considered for the limted purpose of establishing how the agency has
applied the laws in M. Bell's experience at the agency. This nmeans nerely that
M. Bell's opinions were not credited in a manner that woul d supplant the
hearing officer's responsibilities as trier of fact.



DONE and ORDERED this

COPI ES FURNI SHED:

21st day of June, 1996, in Tall ahassee,

MARY CLARK, Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Adm nistrative Hearings
this 21st day of June, 1996

Laura L. denn, Senior Attorney

Depart nment of Busi ness and
Pr of essi onal Regul ati on

Nor t hwood Centre

1940 North Monroe Street

Tal | ahassee, Florida 32399-0792

Tracy H rsch, Esquire
John Mlitana, Esquire

Mlitana, Mlitana and Mlitana, P.A.
8801 Bi scayne Boul evard, Suite 101
M am Shores, Florida 33138

Li nda L. Goodgane, Cenera
Depart nment of Busi ness and
Pr of essi onal Regul ati on

Nor t hwood Centre
1940 North Monroe Street

Counsel

Tal | ahassee, Florida 32399-0792

Robert H. Ellzey, Director

Di vi sion of Florida Land Sal es,
Condomi ni um and ©bbi |l e Hones

Nor t hwood Centre
1940 North Mbnroe Street

Tal | ahassee, Florida 32399-1030

Fl ori da.



